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Extended Abstract

Introduction:

In the contemporary global economic landscape, contractual relationships are increasingly
exposed to exogenous shocks—such as inflation, sanctions, pandemics, wars, and currency
fluctuations—that were either unforeseen or considered highly improbable at the time of contract
formation. Traditional contract doctrines, particularly the principle of pacta sunt servanda
(contracts must be kept), are often ill-equipped to absorb the resulting disequilibrium in
obligations. This challenge has led legal scholars and policymakers to explore flexible
mechanisms that allow contracts to adapt to changing circumstances without undermining the
stability and predictability that contracts are designed to ensure.

One such mechanism is the hardship clause, which serves as a safeguard against dramatic
economic shifts by enabling parties to renegotiate or judicially adapt the terms of their contract
when performance becomes excessively burdensome, though not impossible. This research aims
to offer a comparative legal-economic analysis of hardship clauses in both domestic and
international settings, assessing their capacity to reduce transactional risk, sustain economic
balance, and enhance contractual efficiency. The research emphasizes the intersection between
law and economics, exploring how hardship clauses can align legal obligations with economic
rationality in times of crisis.

Method:

The study applies a descriptive-analytical methodology enriched with insights from Law and
Economics. It combines doctrinal legal analysis with comparative study across major legal
systems, including Iran, Germany, France, the United Kingdom, and the United States, as well as
supranational frameworks like the UNIDROIT Principles of International Commercial Contracts
and the Principles of European Contract Law (PECL).

The comparative dimension explores divergent interpretations and applications of hardship and
its counterparts, such as force majeure, frustration, imprévision, and Wegfall der
Geschéftsgrundlage. In tandem, the economic analysis evaluates hardship clauses as institutional
solutions for reducing transaction costs, mitigating opportunism, and enhancing allocative
efficiency. The study also scrutinizes judicial discretion, regulatory design, and institutional
capacity in operationalizing hardship mechanisms.

Results and Discussion:

Conceptual Clarification

The hardship clause is often confused with force majeure, but the two differ substantially.
While force majeure addresses situations where performance becomes objectively impossible
due to external events, hardship refers to situations where performance remains possible but
imposes excessive and unforeseeable burdens on one party. This distinction is vital because
hardship introduces the possibility of renegotiation and contract adaptation, rather than outright
discharge.



2. Comparative Legal Perspectives
In German law, the doctrine of Wegfall der Geschéftsgrundlage permits judicial adjustment of
contracts when the underlying economic foundation collapses. Courts can modify or terminate
the contract if continuing it becomes inequitable.
French law traditionally rejected hardship in private law under the theory of sanctity of contract.
However, the 2016 reform to the French Civil Code (Article 1195) allows renegotiation in cases
of unforeseeable economic change.
The UK legal system, particularly under common law, is skeptical of hardship. The doctrine of
frustration applies only in cases of impossibility, not mere hardship.
In U.S. law, the doctrine of commercial impracticability under the Uniform Commercial Code
82-615 and the Restatement (Second) of Contracts provides a narrower escape route, usually
requiring extremely high costs or regulatory change.
The UNIDROIT Principles (Art. 6.2.2) and PECL (Art. 6:111) explicitly recognize hardship
and provide structured procedures for renegotiation, court adaptation, or termination.

3. lranian Law and Islamic Jurisprudence

Although hardship is not explicitly recognized in the Iranian Civil Code, analogous concepts
such as 'usr wa haraj (undue hardship), ghabn hadith (substantial imbalance), la darar (no harm),
and implied terms offer interpretive footholds. The jurisprudence of Imamiyyah Shi’a supports
equitable adaptations in contracts when unforeseen difficulties fundamentally disturb the
contractual balance.

The research highlights that despite the absence of statutory recognition, Iranian law can

accommodate hardship through figh-based reasoning and judicial interpretation, although a more

explicit legislative framework would enhance predictability and prevent judicial inconsistency.

4. Economic Analysis of Hardship
From an economic standpoint, hardship clauses contribute to:

e Reducing transaction costs by minimizing disputes and renegotiation failures;

e Promoting optimal risk allocation, especially in long-term contracts with high uncertainty;

e Preserving contractual relationships that would otherwise collapse under economic stress;

e Preventing opportunistic behavior, particularly by stronger parties resisting renegotiation.
The Law and Economics analysis draws on game theory and incomplete contract theory, arguing
that hardship clauses create cooperative incentives under conditions of asymmetrical information
and external volatility. This legal innovation thus aligns with Pareto efficiency, where parties are
better off without making others worse off.

5. Implementation Challenges

Despite their potential, hardship clauses face several hurdles:

e Defining thresholds for economic hardship remains controversial. What qualifies as
“excessively burdensome” is context-dependent and lacks universal standards.

e Risk of abuse by parties attempting to escape unfavorable but predictable outcomes.

e Judicial inconsistency due to varying interpretations and absence of standardized tests.

e Cultural and institutional constraints, especially in systems with rigid formalism or lack of
judicial expertise in economic matters.



6.

Policy Implications

To maximize the efficacy of hardship clauses, the study proposes:

e Codifying hardship provisions in national legislation to provide clarity and legal certainty;

e Encouraging use in commercial contracting, especially in infrastructure, energy, and
international trade;

e Training judges and arbitrators in economic reasoning and comparative contract law;

e Promoting standard clauses through model contracts by trade associations and international
organizations.

Conclusion:

Hardship clauses serve as a critical bridge between contractual stability and economic
adaptability. By allowing for renegotiation or judicial modification when unforeseeable and
severe changes occur, they enhance both equity and efficiency in contractual dealings. Their
effective implementation requires not only legal recognition but also institutional competence
and economic literacy among legal practitioners.

In the Iranian context, integrating hardship into statutory frameworks—guided by Islamic
jurisprudence and comparative insights—can contribute to a more resilient legal order capable of
responding to the dynamic pressures of globalization, sanctions, and market shocks.
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